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PRESIDENT’S PROPOSAL
UPDATE
The President’s proposed American
Jobs Act does have some provisions
I did not mention in the earlier
Weekly that usually draw some
attention in congressional debates.
It includes a “Buy American”
provision similar to the one
included in the American Recovery
and Reinvestment Act of 2009. It
says, “None of the funds
appropriated or otherwise made
available by this Act may be used
for a project for the construction,
alteration, maintenance, or repair of
a public building or public work
unless all of the iron, steel, and
manufactured goods used in the
project are produced in the United
States.”
It does include a
mechanism for making exceptions.
Also, there is a reaffirmation that
the U.S. prevailing wage law for
government funded projects, also
known as “Davis Bacon” applies.
For those of you not familiar with
the requirement, it states “Laborers
and mechanics employed by
contractors and subcontractors on
projects funded directly by or
assisted in whole or in part by and
through the Federal Government
pursuant to this Act shall be paid
wages at rates not less than those
prevailing on projects of a character
similar in the locality.”
THE POSTER HAS BEEN
DELAYED
The National Labor Relations Board
(NLRB)
has
postponed
the
implementation date for its new
notice-posting rule for a couple of
months. The new effective date of
the rule is January 31, 2012.

According to the NLRB, “The
decision to extend the rollout period
followed queries from businesses
and trade organizations indicating
uncertainty about which businesses
fall under the Board’s jurisdiction,
and was made in the interest of
ensuring
broad
voluntary
compliance. No other changes in the
rule, or in the form or content of the
notice, will be made.”
Translation: They discovered a lot
of small businesses think they do
not have to post the notice if they
are not unionized. That is not the
case.
The posting requirement applies to
all
private-sector
employers
(including labor unions) subject to
the National Labor Relations Act
(NLRA),
which
excludes
agricultural, railroad and airline
employers. Even if there is no union
in your workplace you still have to
post the notice. The NLRB has a
long standing policy that it
“chooses” not to assert its
jurisdiction over very small
employers whose annual volume of
business is not large enough to have
a more than a slight effect on
interstate commerce. The NLRB’s
general jurisdictional standards are
summarized in the rule and some of
them are industry specific. The two
most notable “size exemptions” are:
•The retail standard which applies
to employers in retail businesses,
including home construction. As
the NLRB expresses it, the NLRB
will not “take” jurisdiction over any
such employer that has a gross
annual volume of business of less
than $500,000.

•The nonretail standard which
applies to most other employers. It
is based either on the amount of
goods sold or services provided by
the employer out of state (called
“outflow”) or goods or services
purchased by the employer from out
of state (called “inflow”). The
NLRB will not “take” jurisdiction
over any employer with an annual
inflow or outflow of at less than
$50,000. Outflow can be either
direct -- to out-of-state purchasers -or indirect -- to purchasers that meet
other
jurisdictional
standards.
Inflow can also be direct –
purchased directly from out of state
– or indirect – purchased from
sellers within the state that
purchased them from out-of-state
sellers.
Among the industries with their
own specific “size exemption” from
NLRB jurisdiction are: Amusement
industry;
Apartment
houses,
condominiums,
cooperatives;
Architects; Art museums, cultural
centers, libraries; Bandleaders;
Cemeteries; Colleges, universities,
other
private
schools;
Communications (radio, TV, cable,
telephone,
telegraph);
Credit
unions; Day care centers; Gaming
industry; Health care institutions
such as nursing homes, visiting
nurses associations, hospitals, blood
banks, other health care facilities
(including doctors’ and dentists’
offices); Hotels and motels;
Instrumentalities
of
interstate
commerce; Labor organizations (as
employers); Law firms, legal
service organizations; Newspapers
(with interstate contacts); Nonprofit
charitable institutions (depending
on the
entity’s substantive
purpose);
Office
buildings,
shopping centers; Private clubs;
Public utilities; Restaurants; Social
services organizations; Symphony
orchestras; Taxicabs; and Transit
systems.

